BECHARCF CORP.
| BLA 95-333 Deci ded Decenber 30, 1998

Appeal froma decision of the Alaska Sate fice, Bureau of Land
Managenent, approving in part the application to pur chase | and cl ained as a
trade and manuf act ur i ng site and dismssing protests thereto. AA 8433.

Mbtion to dismss deni ed; BLMdeci sion reversed;, application to
pur chase deni ed.

1. Aaska: Trade and Manufacturing Stes--ntests and
Protests: Generally--Rules of Practice: Protests

A Native corporation need not satisfy the requirenents
of 3 USC 8§ 270-4 (1982), when the objection it
raises to BLMs proposed approval of an application to
purchase a trade and manufacturing site is not an
"adverse claim™ wthin the neaning of that statute.
Such an objection is properly treated as a protest nade
pursuant to 43 CF. R § 4.450-2.

2. Act of March 3, 1891--A aska: Trade and Manufacturing
Stes--Gontests and Protests: General ly

Wiere there was a pending protest at the concl usi on of
the 2-year period fol | ow ng paynent of the final
purchase price for a trade and nanufacturing site, BLM
was not required by section 7 of the Act of Mar. 3,
1891, as anended, 43 US C § 1165 (1994), to patent
the land to the cla nant.

3. Admnistrative Procedure: S andi ng--A aska: Trade and
Manuf acturing Stes--Riules of Practice: Appeal s:
Sanding to Appeal

A Native village corporation wll be deened to have
standing, under 43 CF.R § 4.410(a), to appeal a BLM
deci si on approving an application to purchase a trade
and manufacturing site and dismssing its protest to
that approval, when it alleges that its sharehol ders
use the claimed |and for subsistence hunti ng and
fishing and for access to water bodies for such

pur poses,
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that the land nay be the | ocation of the graves and cul tural
resources of the ancestors of its sharehol ders, and that it
owis nei ghboring land, all of which nay be adversely

af fected by conveyance of the clained |and out of Federal
owner shi p, and subsequent devel opnent by the cl ai nant.

4. Aaska: Trade and Manufacturing Stes--Res Judi cata

Neither the doctrine of res judicata nor admnistrative
finality bar this Board fromreversi ng a deci si on by
BLM approvi ng an appl i cation to purchase a trade and
nmanuf acturing site pursuant to section 10 of the Act of
My 14, 1898, as anended, 43 US C § 687a (1982), and
43 CF. R Subpart 2562, when the record clearly
denonstrates that the claimant did not initiate

qgual i fyi ng use and occupancy on or before the date the
land cl ai ned was w t hdrawn from appropri ati on under
that statute.

5. Aaska: Trade and Manufacturing Stes--Wthdrawal s and
Reservations: Hfect of

Wien | and subject to a trade and nmanufacturing site
claimis wthdrawn fromappropriation under the public
land laws after the filing of a notice of |ocation for
a trade and nanufacturing site, but prior toits use
and occupancy for trade, nanufacture, or other
productive industry, the claimis invalid and nay not
be perfected by subsequent use and occupancy and the
filing of an application to purchase.

APPEARANCES  Sanuel J. Fortier, Esq., Anchorage, A aska, for appel |l ant;
Thonas E Meacham Esq., Anchorage, A aska, for Bernard R Guil d.

(PN ON BY ADM N STRATI VE JUDEE THRRY

The Becharof Qorporation (Becharof) 1/ has appeal ed froma Mirch 2,
1995, decision of the Alaska Sate Gfice, Bureau of Land Managenent (BLN,
approving in part Bernard R Quild s application to purchase his trade and
nmanuf acturing (T&\) site (AA8433) and di smssing various protests thereto
filed by individuals and entities, including Becharof. 2/

O July 16, 1973, Quild filed a "Notice of Location of Settlenent or
Qccupancy A aini asserting the location of a T&8Msite, under the

1/ Becharof is a Native village corporation organi zed under the authority
of section 8 of the Alaska Native Aains Settlenent Act (ANCSA), as
anended, 43 US C § 1607 (1994).

2/ Nbo appeal s were filed by any of the other protestants.
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authority of section 10 of the Act of Miy 14, 1898, as anended, 43 US C §
687a (1982), 3/ and 43 CF. R Subpart 2562, on a tract of unsurveyed public
| ands, described by netes and bounds, at the junction of the Egegik R ver
and Becharof Lake. The record establishes that the irregular tract, which
was denoted by Quild wth posts placed at five of the six corners,
enconpassed approxi nately 80 acres of land situated in protracted
fractional sec. 8, T. 25 S, R 46 W, Seward Mridian, Aaska. It was
bounded on the north by the river and the east by the lake. Quild stated,
inhis Notice, that his occupancy of the T&Msite had cormenced i n Gt ober
1972, but no inprovenents had yet been placed on the | and.

h August 14, 1973, Qiild inforned BLMthat he intended to nake
"inprovenents” on his T&Msite "in the imedi ate future,” which woul d
consi st of the foll ow ng:

1. dearing ground of brush for a suitabl e base canp site.

2. Building a mninumof six (6) wooden wal | ed and fl oored
10 x 12 tent canps to house and feed hunters and fi shernen.

3. The construction of a clean water and a sanit[a]ry
toilet system

4. Bringing in boats and outboard notors suitable for swft
river and large | ake operations for safe transportati on of paid
clientel[€e].

(Letter to BLM dated Aug. 10, 1973.)

h Septenber 20, 1973, in accordance wth section 17(d) (1) of ANCSA
43 US C § 1616(d) (1) (1994), the Secretary of the Interior issued Public
Land Gder (PLO No. 5388, 38 Fed. Reg. 26370, anmendi ng PLO No. 5181 of
March 9, 1972 (37 Fed. Reg. 5584 (Mar. 16, 1972)), by adding certai n | ands,
including the lands in question. The Secretary provided in PLONo. 5388
that, subject to valid existing rights, all the described | ands woul d
i medi at el y becone subject to the terns and conditions of PLO No. 5181,
whi ch had w thdrawn certai n described | ands fromall application and
appropriation under the public land | ans. 4/

3/ Section 10 of the Act of May 14, 1898, was repeal ed by section 703(a)
of the Federal Land Policy and Managenent Act of 1976, Pub. L. No. 94-579,
90 Sat. 2789, effective ct. 21, 1986, subject to valid existing clains.
4/ The lands were wthdrawn for classification and study as a possi bl e
addition to the National Wldife Refuge Systemand, on Dec. 2, 1980,
ongress, pursuant to section 302(2) of the Alaska National Interest Lands
(onservation Act, Pub. L. No. 96-487, 94 Sat. 2385 (1980), becane part of
the Becharof National WIdlife Refuge.
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h March 2, 1978, BLMreceived a |l etter fromBecharof stating that
Qilds T&Msite was in conflict wth "the village of Egegik's use of the
land and that approval of M. Bernard Quild s application should not be
nade." BLMresponded by letter dated March 10, 1978, stating: "Your
letter will be placed in M. Qild s fileand will be treated as a protest
to issuance of patent." BLMfurther assured Becharof: "Your protest wll
be considered at such tine as a contest conplaint is initiated or final
action is taken on M. Quild s application to purchase."

n June 30, 1978, prior to the expiration of the 5-year statutory life
of hisclam Qildfiled an "Application to Purchase Trade & Manuf acturing
Ste," seeking to purchase the subject |and, pursuant to section 10 of the
Act of May 14, 1898, and 43 CF. R Subpart 2562. That statute provided, in
pertinent part, that:

Any citizen of the Lhited Sates * * * in the possessi on of
and occupying public lands in Alaska in good faith for the
purposes of trade, nmanufacture, or other productive industry, nay
* * * purchase one claimonly not exceeding eighty acres of such
land * * * upon subm ssion of proof that said area enbraces
i nprovenents of the clainant and is needed in the prosecution of
such trade, nmanufacture, or other productive industryf.]

43 US C § 687a (1982).

Quild asserted, in his application, that he had occupi ed t he subj ect
land since August 1973. 5/ He set forth his early activity on the land in
an attached letter:

| first used this area for hunting while enpl oyed as an
assistant guide for Aaska Trophy Safaris in 1972-74. [6/] In
the fall of 1972 | canped at the Rapids for 8-days to hunt on ny
own. [7/] 1In 1973, after conpleting a preparatory exploration, |
filed for occupancy as per regul ation.

5/ Inhis notice of location, Quld claned occupancy from Qctober 1972.
He reaffirned that his occupancy began in Qctober 1972 at page 1 of a My
27, 1995, affidavit, filed wth the Board on June 9, 1995, along wth his
Reply Brief in Support of Applicant's Mition to D smss Appeal (Reply
Brief).

6/ Aaska Trophy Safaris was apparently owned and operated, during the
relevant tine period, by Dennis Harns, who was a "Registered Quide." See
Letter to Quild fromHarns, dated Sept. 15, 1974. According to copi es of
his Sate licenses for the years 1972 and 1973, filed wth BLMon Aug. 14,
1973, Quild was an "Assistant Quide," which permtted himto gui de hunters
and/ or phot ographers in the conpany of a registered guide.

7/ Qildidentified the "Rapi ds" on a sketch map of his T&Msite claim
submtted wth his application to purchase. They were shown as a short
section of the Egegik Rver where it exits fromBecharof Lake, which is
adjacent to part of the shoreline area of his claim
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Inthe fall 1974 while agai n working for A aska Trophy
Safaris, | had two Mchigan Hinters for caribou and noose * * *,
along wth an Egegi k resi dent assistant gui de naned August A to
(since deceased). V¢ hunted for caribou al ong the Egegi k R ver
and canped on the T & Msite for 3 or 4 days.

In 1975 | secured enpl oynent wth the US dvil Service as
a carpenter, but resigned this position in June 1977 and have
oper at ed Becharof Canps each season since that tine. [8/] During
bot h 1975 and 76, being stationed at renote sites for the US
Ar Force, | had anpl e opportunity to talk to mlitary personnel
about the canp, and arranged for 5 or 6 hunting parties (10 to 15
hunters) to use Becharof Canps at no charge because | coul dn't be
there at that tine.

| have been adverti[s]ed in "WIR.D S OF ALASKA' Depart nent
of Tourismbookl et since 1974 as Becharof Lodge & Canps, and |
expect to build a 20-capacity | odge as soon as it becones
economcal | y feasi bl e.

(Letter to BLM dated June 30, 1978, at 1.) Quild further stated, in his
application, that the nature of his cormercial operation was "Ulhgui ded
Hiunting, Sport H shing, WI derness Canpi ng, R ver Boating, Scenic

phot ogr aphy, hi king, B ological Sudy Wrkshop Ganp." He al so asserted
that inprovenents, costing $35,250, had been placed on the site, notably a
12- by 12-foot cabin, a 16- by 16-foot shop/storage building for the
storage of a four-wheel drive vehicle, boats, tents, and canpi ng gear, four
10- by 12-foot tent platforns, and two out houses. A sketch nap depi cting
the location of the existing and proposed i nprovenents and vari ous

| andnarks was filed wth the application.

By notice dated Gctober 12, 1979, BLMinforned Guild that he had
failed to submt, wth his application to purchase, proof that he had been
actual Iy using and occupyi ng the subject |and for the purpose of "trade,
nmanuf acture, or other productive industry.” It required further
i nfornation.

h Novenber 13, 1979, Quild filed an affidavit, signed by himon
Novenber 5, 1979, along wth extensi ve docunentation of his activities on
the T&8Msite.

In a My 5 1980, nenorandum the Acting Chief, Branch of Lands and
Mnerals (perations, Alaska Sate fice, requested a field report

8 InaJuly 16, 1985, letter to Senator Ted Sevens, a copy of whichis
contained in the case file, Quild reported that "1977 was ny first year of
operation,” noting that "in 1973-1976 ny area was utilized by 2 or 3

gui des. "
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on AA8433. That nenorandumcontai ns a hand-witten notation: "A so
pl ease address protests filed by * * * Becharof Gorporation.”

Oh May 21, 1980, Mchael J. Thonpson, a BLMrealty specialist,
acconpani ed by Quild, inspected the T&Msite. Thonpson reported, in a July
29, 1980, Land Report, that he had confirned the presence of a cabin, a
shop/ storage building, three tent franes, and two out houses, all of which
had been constructed by Quild during the sumer of 1977. n that basis, he
concl uded that the Becharof protest was "unfounded.” (Report at 3.)
Thonpson further concluded that Quild had established only one "productive
industry” on the subject land, i.e., unguided hunting and sport fishing,
during the 5-year statutory life of his T&fMsite claim and had not
denonstrated that all of the 80 acres were necessary in the prosecution of
that activity. He, thus, reconmended that Quild s purchase application be
contested inits entirety should he decline to voluntarily reduce the
acreage of his claimto enconpass his existing i nprovenents. The DO strict
Manager, Anchorage D strict, Aaska, BLM concurred i n Thonpson's fi ndi ngs
and recommendations on July 31, 1980. No nention is nade in the Land
Report of the 1973 w t hdraval .

Thereafter, BLMforwarded a copy of a draft contest conplaint to the
Ofice of the Solicitor. Therein, BLMproposed to chal | enge the clai mon
the basis of failure to use and occupy the lands. In a nenorandum dat ed
Septenter 1, 1981, the Gfice of the Solicitor responded that the proposed
conplaint was not legally sufficient and should be redrafted. It stated
that "M. Qild s activity during the 5-year statutory prove-up period, as
evi denced by the naterial submtted and by the field examnation * * *
woul d seemto establish that M. Quild has in fact net the requi renents of

the law" It also stated that it was "unclear” froma review of the Land
Report precisely how many of the 80 acres were "actual |y used during the
statutory life of the claam” It recormended that Guild be approached

about voluntarily reducing the clai ned acreage. The Septenber 1, 1981,
nenor andumfromthe Gfice of the Solicitor nade no nention of the 1973
W t hdr awal .

BLMand Quild attenpted to settle his T&Msite claimin a manner that
woul d afford hima portion of the |and sought by him Qiild offered to
accept the eastern 40-acre half of his clam but BLMrejected that offer,
agreeing instead to convey the westernmost 10 acres, whi ch contai ned his
cabi n and shop/ storage building, since it "nore accurately describes the
| and used and occupi ed.” (Letter to Quild fromChief, Lands Section,

A aska, BLM dated Mar. 8, 1984, at 2.) Qiild rejected BLMs offer of
settl enent.

Absent a settlenment, BLM on Septenber 21, 1984, filed a contest
conplaint, charging, inter alia, that Quild had failed to establish his
entitlenent under section 10 of the Act of My 14, 1898, to 70 of the 80
acres of land sought by him BLMasserted that he had not actual |y used
and occupi ed that land for the purpose of trade, nmanufacture, or other
productive industry during the 5-year statutory life of his claimor at the
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tine his application to purchase was filed on June 30, 1978, as required by
the Act and 43 CF. R § 2562.3(d). BLMdid not chal lenge Giild's
entitlenent to the remai ning 10 acres, which constituted the | and BLM had
earlier offered to convey to him There is no evidence of service of the
contest conpl ai nt on Becharof, despite BLMs assurance in its Mirch 10,
1978, letter to Becharof that "[y]our protest wll be considered at such
tine as a contest isinitiated.”

Thereafter, on August 28 and 29, 1989, Administrative Law Judge Harvey
C Sweitzer, conducted a hearing on the conplaint in Anchorage, Alaska. In
a decision dated May 31, 1990, Judge Sweitzer determined that, by
contesting only 70 of the 80 acres of Quild s T&Msite claim BLMhad
conceded that Quild had satisfied the T&Msite requirenents. 9/ Thus,
according to Judge Sneitzer, the only question concerned the extent of
Qi I d' s use and occupancy of the 70 acres in issue.

Judge Sweitzer found that, during the statutory life of his claim
Qi ld had actual |y used and occupi ed 22 of the original 80 acres of |and,
including 12 of the 70 acres subject to the contest, as a "rustic
canpground for hunting and fishing parties.” (ALJ Decisionat 7.) He
directed BLMto approve Guild s application to the extent of those 22
acres, and convey that land to him There is no record of service of Judge
Sheitzer's May 1990 deci si on on Bechar of .

BLMand Quild both tinely appeal ed fromJudge Saeitzer's My 1990
deci sion, and the Board docketed the case as Lhited Sates v. Quiild,

9/ Judge Sneitzer had earlier ruled on the | egal question of whether the
contest was barred by section 7 of the Act of Mar. 3, 1891 (Confirnation
Act), as anended, 43 US C 8§ 1165 (1994), because BLMhad failed to bring
it wthin 2 years of the filing of Quild s T&Msite application on June 30,
1978. He didsoinaJuly 19, 1985 Qder, concluding, in reliance on
Board precedent, that the contest was not barred absent proof that Giild
had either paid or tendered the purchase price for his T&Msite cl ai mnore
than 2 years before the filing of the conplaint on Sept. 21, 1984. See
also Brandt-Eichsen v. Lhited Sates, 999 F. 2d 1376, 1381 (9th Qr. 1993),
cert. denied, 115 S G. 92 (1994); Lhited Sates v. Boyd, 39 |IBLA 321,
328-29 (1979). Judge Sneitzer certified his interlocutory ruling and Quild
appeal ed to the Board pursuant to 43 CF. R § 4.28. In a June 15, 1987,
Qder, we denied Quild permssion to appeal, concluding that the |egal
guestion nust be addressed after the hearing, which woul d address the
factual question whether Quild had paid or tendered the purchase price nore
than 2 years before the filing of the conplaint. Noting that GQuild had
conceded in his post-hearing brief that the evidence adduced at the August
1989 hearing did not establish that he had tendered the paynent nore than 2
years before the conplaint was filed (Admnistrative Law Judge (ALJ)
Decision at 8 (citing Gontestee's Post-Hearing Brief at 5 (referring to Tr.
362, 438-45))), Judge Sneitzer reaffirnmed his July 1985 ruling that the
Qnfirmation Act did not bar the contest.
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| BLA 90-437. Thereafter, the parties sought to settle the case, by
agreeing on the exact tract of land that coul d be conveyed to Guild such
that his T&Msite cla mwoul d be satisfied in confornmance wth Judge
Sieitzer's My 1990 decision. 10/ Agreenent was reached, and BLM undert ook
to survey the tract of |and, which woul d enconpass both t he noncont est ed
area, the shoreline area containing the tent frane structures, and the
northern trail-road connecting these two areas. Qrners were narked by BLM
wth the assistance of Quild on Septenber 13, 1990, proposed instructions
for surveying the T&8Msite clai m(including a netes-and-bounds descri ption)
were prepared on Gctober 3, 1990, and approved by the O strict Mnager on
Cctober 15, 1990, and BLMrequested that its Cadastral Survey DO vi sion
prepare official survey instructions on Cctober 24, 1990.

n Decenbber 3, 1990, Quild inforned the Board that, in light of the
agreenent between the parties, he would not be filing a statenent of
reasons (SR for his appeal, and asked that the Board di snmiss both appeal s
because of this and the fact that BLMhad failed to tinely file an SCRfor
its appeal. No filing was nade by BLM By order dated February 19, 1991,
the Board di smissed the two appeal s.

BLM surveyed the 22 acres of |and, which are described as Lots 1
through 3 of US Survey No. 10862, A aska, situated on the |eft bank of
the Egegi k Rver near the outl et of Becharof Lake, about 23 mles
sout heasterly of the village of Egegik, A aska. 11/ The survey was
accepted by the Acting Deputy Sate Drector for Cadastral Survey, A aska,
BLM on Novenber 20, 1991, and officially filed on Decenber 3, 1991. As
surveyed, the 22-acre tract of land was placed by BLMw thin protracted
secs. 7and 8, T. 25 S, R 46 W, Seward Meridian, A aska.

" Septenber 30, 1992, BLMissued two notices, one conformng the
description of the land subject to Quild s T&8Msite application to the
official survey plat, subject to any objection by himwthin 30 days of
receipt of the notice, and the other directing GQuild to publish a notice

10/ According to the record, the Deputy Sate Drector for Gonveyance
Managenent, Al aska, BLM had recommended to the Regional Solicitor, by
nenorandumdated July 16, 1990, that he not pursue the appeal. Likew se,
the Acting Regional Drector, Region 7, FHsh and WiIdlife Service, US
Departnent of the Interior, which nmanages the Becharof National Widlife
Ref uge, had recommended, in an Aug. 2, 1990, nenorandumto the Regi onal
Solicitor, that he not pursue the appeal .

11/ The noncontested area, contai ning 10 acres, was designated by the
survey as Lot 1, and a 9.99-acre area to the east, enconpassing the tent
frane structures and adjacent to Egegik Rver to the north (but not
Becharof Lake to the east), was designated as Lot 2. Gonnecting the two
areas was an el ongated 2. 0l-acre area designated as Lot 3, which area
included the northern trail-road and, in accordance wth Judge Snaeitzer's
May 1990 deci sion, was "of sufficient wdth to acconmodat e reasonabl e
vehicular traffic,” i.e., 25-feet wde. (ALJ Decision at 9.)
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of the filing of his application to purchase the T&Msite for a period of 9
consecuti ve weeks, and to post a copy of his application, the survey plat,
and the published notice at a conspi cuous place on the land. 12/

Qi ld was also directed by BLMto pay the purchase price at the
concl usion of the publication period. Qild did not object to the survey,
ef fected publication and posting, providing suitable proof thereof to BLM
and pai d the purchase price on Gctober 27, 1992

In a Decenber 23, 1992, letter and a January 25, 1993, docunent styled
a "protest," Becharof objected to Quild s application to purchase the 22-
acre T&8Msite, contending that BLMwas barred fromconveying the land to
Qui I d because it had been wthdrawn fromlocati on and purchase under
section 10 of the Act of My 14, 1898, by PLO No. 5388 on Sept enber 20,
1973, prior to the tine he first began actual |y using and occupyi ng his T&M
site in 1977. 13/ Becharof argued:

Athough M. Quild s notice of |ocation was filed two nont hs
before P.L.Q 5388 was issued, it is well established in |BLA
case lawthat the nere filing of a notice of location for a T&M
site creates no interest in the land and does not segregate it
fromother appropriation. * * *

* * * * * * *

Thus, although the Secretary's 1973 w thdrawal of the | and
was subject to valid existing rights, M. Quild had obtai ned no
rights whatsoever in the land. Such rights could only be
obt ai ned by use and occupancy of the |and for T&M (producti ve)

12/ Publication and posting were intended, in accordance wth 43 USC 8§
270-4 (1982), to afford those "having or asserting any adverse interest in,
or claimto" the 22-acre tract of land to file wth BLM during the
publication period or within 30 days thereafter, an "adverse claim" and
wthin 60 days thereafter toinitiate a quiet title action in a court of
conpetent jurisdiction, whose final decree would control any resulting
patent of the |and.

13/ The letter received by BLMon Dec. 23, 1992, was filed solely by
Becharof . The subsequent protest received on Jan. 25, 1993, was filed on
behal f of Becharof and the Egegi k Millage Gouncil (BEVO, which was
described as follows: "Egegik is a Native conmunity on the A aska
Peninsul a at the nmouth of the Egegik Rver, about 23 mles fromthe Quiild
T&MSte. The Egegik Mllage Gouncil is the federally recogni zed tri bal
governnent of the village, which is unincorporated under state law" The
protest was al so in support of an earlier protest filed by EMC on Dec. 21,
1992. Inits March 1995 decision, BLMdismssed EMC s protest, along wth
Becharof's, but EMC took no appeal to the Board.
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pur poses, and that had not occurred by the tine of the
wthdrawal. Wien the land was wthdrawn by the Secretary it
becane i npossible for M. Qiild to perfect his claim

(Protest, dated Jan. 25, 1993, at 3-4.)

Becharof further contended that BLMcoul d not convey the | and because
it had failed to conply wth section 106 of the National Hstoric
Preservation Act (NHPA), as anended, 16 US C 8§ 470f (1994), by failing to
determne the effect of conveyance on historic (including prehistoric
archaeol ogi cal ) properties, 14/ and wth the Native Anerican G aves
Protection and Repatriation Act (NAGPRY), as anended, 25 U S C 88 3001-
3013 (1994), by failing to ensure that the conveyed | and does not contain
Nati ve Arerican hunan renai ns and associ ated funerary objects, which are
the property of the lineal descendants, or (if not known) the Indian tribe
wth the closest cultural affiliation, and are subject to protection by the
Lhited Sates. 15/

Becharof argued that, while the T&Msite is not yet known to contain
any historic properties or Native Arerican graves, the "general area" of
the site, at the place where Becharof Lake enpties into the Egegi k R ver,
has been a "stopping off point for Egegi k peopl e and their ancestors since
tine inmenorial ,” and there are Native Anerican graves and two
archaeol ogical sites inthat area. (Protest, dated Jan. 25, 1993, at 2,
7.)

FHnal ly, Becharof asserted that conveyance of the 22 acres of |and
subject to the T&Msite woul d adversely affect local Native residents, by
substanti al 'y di mni shi ng subsi stence hunting and fishing supplies, and the
corporation, by pronoting extensive intrusion on its nearby |and.

Inits March 1995 deci sion, BLMdi smssed Becharof's protest, inits
entirety. It stated that, inissuing his My 1990 deci sion, Judge Sieitzer
had been "cogni zant of the use and occupancy requirenents as enunerated in
[Vernard E Jones] 106 IBLA 230[, 95 |.D 314 (1988)]" and had concl uded
“"that the applicant had net the actual use requirenents.” (Decision at 3.)

BLMthus effectively held that Judge Saeitzer's decision constituted final

14/ Section 106 of the NHPA provides, in pertinent part, that a Federal
agency, having jurisdiction, "shall, prior to the approval of the
expenditure of any Federal funds on [an] undertaking * * *, take into
account the effect of the undertaking on any district, site, building,
structure, or object that is included in or eligible for inclusionin the
National Register [of Hstoric Places].”" 16 US C § 470f (1994).

15/ NAGPRA governs the "ownership or control of Native Amwerican cul tural
itens which are excavated or discovered on Federal * * * |ands after
Novenber 16, 1990," the date of enactnent of the statute, and provides for
"di scovery, study, or renoval" of the itens under Iimted circunstances.
25 USC § 3002 (1994).

147 I BLA 126

WAW Ver si on



| BLA 95-333

agency action on the issue of use and occupancy, whi ch woul d not be
reexamned. BLMal so rejected Becharof's chal | enges on the basis of the
NHPA and NAGPRA, concl uding that, in viewof Judge Swheitzer's May 1990
decision, it no longer had any discretionary authority regarding the
approval of Quild s T&Msite application and patenting of the |and.
Bechar of appeal ed tinely fromBLMs March 1995 deci si on. 16/

Qh April 27, 1995, @Qiild filed a notion to di smiss Becharof's appeal
alleging that Becharof failed to perfect its right to protest Quild s T&M
site claimunder 43 US C § 270-4 (1982); BLMwas obligated to patent the
land to Quild under the Gonfirmati on Act; and Becharof |acked standi ng
under 43 CF.R 8 4.410(a) to pursue the appeal . 17/ For the reasons
stated bel ow we deny the notion on all grounds.

[1] Quild contends in his notion that Becharof is barred from
pursuing this appeal because it failed to perfect, in accordance wth 43
USC 8 270-4 (1982), its right to protest his T&8Msite. Becharof's right
to protest the approval of Quild s application is not dependent upon
conpliance wth the dictates of 43 US C § 270-4 (1982). That statutory
provision states, in pertinent part, that any person "having or asserting
any adverse interest in, or clamto, the tract of land or any part thereof
sought to be purchased, may file in the land offi ce where such application
is pending, under oath, an adverse claini during the period of
posting/ publication or wthin 30 days thereafter, and "w thin 60 days of
filing such adverse claimi initiate a quiet title action in a court of
conpetent jurisdiction. That provision further states that "no patent
shal | issue for such claimuntil the final adjudication of the rights of
the parties, and such patent shall then be issued in conformty wth the
final decree of the court.”

As the court said in Hnchman v. R pinsky, 202 F. 625, 627 (S9th dr.),
cert. denied, 234 US 759 (1913), concerning 43 US C § 270-4 (1982):
"The statute has in purview no doubt, adverse clai nants who are seeki ng
title fromthe governnent to the sane parcel of governnent |and, and it

16/ By order dated June 2, 1995, we stayed, at Becharof's request, the
effect of BLMs March 1995 deci si on, pendi ng our disposition of its appeal,
in order to preserve the status quo.

17/ Qild also filed wth the Board on Apr. 27, 1995, a "Notice of O oss-
Appeal ," noting that it was filed "in support of the Decision dated March
2, 1995, * * * and in opposition to the appeal of that decision filed by *
* * Becharof.” 1d. at 1. Because there is no indicationthat GQild

obj ects to BLMs deci si on di smssing Becharof's protest, we construe

Qi ld s entry of appearance and various filings in this case as a request
tointervene, as a matter of right, as a full party to the present
proceeding. Ve grant the request because he wll be directly affected by
any action taken by the Board on Becharof's appeal , and ot herw se coul d
have i ndependent|y nai ntai ned an appeal fromthe Mirch 1995 decision. See
Serra dub - Rocky Muntain Chapter, 75 | BLA 220, 221-22 n.2 (1983).
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i's incunbent upon the contestants to show by what right they respectively
claimsuperiority each over his adversary.” (Enphasis added.) Becharof is
not asserting an adverse clai munder any public land lawto the land in
guestion. FRather it is asserting a broad based interest in the |and.

Uhder 43 CF.R 8 4.450-2, it has aright to protest in order to protect
that interest.

The regul ation, 43 CF. R 8§ 4.450-2 provides that "any objection
rai sed by any person to any action proposed to be taken in any proceedi ng
before [BLM w il be deened to be a protest.” In Hlit v. Gld Helds
Mning Gorp., 113 IBLA 299, 315-17, 97 |.D 109, 118 (1990), BLMproperly
treated the assertion of an "adverse claini in response to
posting/ publication of notice of filing of a patent application as a
protest under 43 CF. R 8 4.450-2 because the protestant hel d conflicting
mll sites. Because mll| sites nmay only enbrace nonmneral |and, the Board
stated at 113 IBLA at 316, 97 |.D at 118 "The issue whether land is
mneral or nonmneral in character is wthin the exclusive jurisdiction of
the Departnent of the Interior and for this reason a conflict between
mneral and nonmneral clai nmants does not rai se an 'adverse claim as the
termis used in 30 US C 88 29, 30 (1982)." Ve conclude that BLMproperly
treated Becharof's filings as protests under 43 CF. R 8§ 4.450-2.

[2] Ve alsoregect Qild s contention that BLMis required by the
Qnfirnation Act to patent the land to himsince nore than 2 years have
el apsed since he paid the final purchase price for his T&Msite cl aimon
Cctober 27, 1992. @uild recogni zes that the Act requires BLMto issue a
patent to a T&fMsite claimant after the | apse of 2 years frompaynent of
the purchase price only "when there shall be no pendi ng contest or protest
against the validity of [his] entry," and that Becharof's protest was filed
on Decenber 23, 1992, and renai ned pending thereafter. 43 US C § 1165
(1994). However, he argues that, since the protest had not been perfected
pursuant to 43 US C § 270-4 (1982), and thus becane "void," during the 2-
year period, it could not preclude application of the Gonfirnation Act at
the tine BLMissued its March 1995 decision. (Mtion to Osmss at 8.)

Because we concl ude that Becharof had the independent right to protest
pursuant to 43 CF. R 8 4.450-2, the protest did not becone void for
failure to abide by 43 US C § 270-4 (1982). That statute was not
appl i cable to the protest.

Becharof's protest pursuant to 43 CF. R 8§ 4.450-2 constituted a
"protest” wthin the neaning of the Gonfirmation Act. 43 US C 8§ 1165
(1994). As the US Suprene Gourt stated in Lane v. Hoglund, 244 US 174,
178 (1917), in holding that there nust be an actual proceedi ng agai nst the
entry at 1ssue, and not just the suggestion of one:

As applied to public land affairs the term' contest' has
been | ong enpl oyed to designate a proceedi ng by an adverse or
intending clai rant conducted in his own interest agai nst the
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entry of another, and the term' protest’ has been commonl y used
to designate any conpl aint or objection, whether by a public
agent or a private citizen, which is intended to be and i s nade
the basis of sone action or proceeding in the public right

agai nst an existing entry.

Thus, there was a "pendi ng" protest at the concl usi on of the 2-year
period on Gctober 27, 1994, and that protest was not resol ved until March
2, 1995. 18/ BLMwas, therefore, not required by the Gonfirnation Act to
patent any land to Quild in satisfaction of his T&#Msite entry. See 43

USC 8 1165 (1994); Lhited Sates v. Jones, 106 IBLAat 253, 95 1.D at
327.

[3] V& turn to the question of Becharof's standing to appeal .
Becharof ' s submission of a protest, which was dismssed by BLMin its Mrch
1995 decision, nakes it a party to the case, wthin the neaning of 43
CFR §4.410(a). See lorado Qpen Space Gounci |, 109 | BLA 274, 279
(1989). That fact Quld does not dispute. Instead, QGuild contends that
Becharof has no I egal |y cogni zabl e interest that is "adversely affected" by
BLM's March 1995 deci sion to approve his purchase application, and thus
fails to satisfy this the requirenent for standing set forth at 43 CF R §
4.410(a). (Mtion to Dsmss at 3, 4.)

It is well settled that a putative appellant will be deened to be
"adversely affected,” wthin the neaning of 43 CF. R 8§ 4.410(a), only
where it has suffered, or is substantially likely to suffer, sone sort of
injury to a "legally cognizable interest.” SormNMaster Oaners, 103 | BLA
162, 177 (1988); see Donald K Mjors, 123 IBLA 142, 143 (1992). It is
undi sput ed that Becharof asserts no conpeting claimto or property interest
inthe 22-acre tract of |and at issue here. Nonethel ess, standi ng does not
rest al one on whether the appel l ant has a conpeting claimto or a property
interest inthe land at issue. Rather, we have long held that it nay be
based on a cultural, recreational, or aesthetic interest in the use and
enjoynent of the land (or its resources) or even an interest in adjacent
land (or its resources). See Southern Uah WIderness Alliance (SUM), 127
| BLA 325, 327 (1993); National WIdife Federation, 82 IBLA 303, 308
(1984). There nust al so be colorable all egations of adverse effect which
identify the specific facts giving rise to the allegation. SUM 127 |BLA
at 327. However, the appellant need not prove that an adverse effect wll
infact occur. Donald K Mjors, 123 IBLA at 145.

Becharof has nade a sufficient showng here. It asserts that its
shar ehol ders, who are A askan Natives, hunt and fish on the 22-acre tract
of land for subsistence purposes and/or use a trail that crosses the |and
for access to the Egegi k R ver and Becharof Lake for these purposes, and
that their ability to do so may be lost or inpaired should the | and be

18/  Arguably, Becharof had a protest pending even before Quild submtted
his purchase price in 1992. BLMnever adjudicated the protest filed by
Bechar of in March 1978.
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conveyed into private ownership as a result of BLMs approval of Qiild' s
T&Msite application. (Reply to (pposition to Petition for Say at 7;
(pposition to Mtionto Osmss at 1, 3; S(Rat 2, 6-7, 21; Response to
Qilds SIRat 1-2.) As we saidin Predator Project, 127 IBLA 50, 53
(1993): "[The appellant's] allegation that its nenbers use the area
affected by [BLMs action] is an adequately specific, colorable allegation
of adverse effect.” See al so Audubon Society of Portland, 128 |BLA 370,
373-74 (1994); Powder R ver Basin Resource Gouncil, 124 IBLA 83, 88, 89
(1992). That is the case here.

Becharof al so states that its ownership of neighboring land will be
adversely affected by a conveyance of the T&Msite, el sewhere noting that
it fears that devel opnent of that land wll pronmote intrusion by others
ontoits lands. ((pposition to Mtionto Osmss at 1, SCRat 6; Protest,
dated Jan. 25, 1993, at 2.) This allegation, even absent concl usive proof
that any intrusion wll in fact occur, is also sufficient to afford
standing to appeal to Becharof.

Ve turn to the nerits of the instant controversy.

[4] BLM inits Mrch 1995 deci sion, responded to Becharof's
assertion, inits protest, that Quild did not have a "valid existing right"
tothe land at the tine of its wthdrawal, as fol | ows:

It nust be noted * * * that a nunber of issues in the Jones
case, parallel toth[is] issue * * * were before IBLA for review
as aresult of an appeal. The nost rel evant issues, addressed in
this appeal, were the effect of notices of |ocation, use and
occupancy, and wthdrawals. The ALJ hel d the contest
proceedi ngs, pertaining to T&fM S te AA 8433, in abeyance pendi ng
the outcone of IBLA's review n Decenber 29, 1988, a deci sion
in the Jones case was rendered by IBLA and the ALJ resuned t he
cont est proceedi ngs.

Therefore, after close analysis of this issue, it has been
determned that the ALJ was cogni zant of the use and occupancy
requi renents as enunerated in 106 | BLA 230, and concl uded, in the
decision of My 31, 1990, that [Qiild] had net the actual use
requi renents of 43 GFR 2562. 3(d)(1). He instructed the BLMto
approve a 22-acre parcel [of land.] [Footnotes omtted.]

(Decision at 3.) Thus, BLM in essence, concluded that Judge Sneitzer, by
determning that Quild had used and occupi ed 12 of the 70 acres under
contest in conpliance wth the T&8Msite law had resol ved the 1973
wthdrawal issue wth finality. BLMreached such a concl usi on even t hough
Judge Sneitzer did not expressly rule on that issue. BLMs conclusion is
contrary to the |l aw

It is well established that, even though a T&Msite (or other |ike)
clainmant may have ultimately satisfied the requirenents of the statute and
regul ati ons under which he clains title to the public |ands, absent
satisfactory proof that he was engaged in qualifying use and occupancy
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and had tinely filed a notice of |ocation (or application to purchase), in
accordance wth 43 US C § 687a-1 (1982), at the tine of wthdrawal of the
land (subject to valid existing rights), the wthdrawal woul d have taken
effect and thereafter precluded his entitlenent to the land. He woul d not
have had a "valid existing right" excepted, by the terns thereof, fromthe
w t hdr awal .

Qearly, by filing his notice of location on July 16, 1973, Guild did
not acquire a "valid existing right," excepted fromthe Septenber 20, 1973,
wthdrawal of the affected land. See Alan D Hodge, 22 | BLA 150, 151
(1975); Hden L. Reese, 21 IBLA 251, 252 (1975); David G Marks, A 31082
(Jan. 27, 1970), at 2. As the Board said in Mrgaret L. Katt, 23 | BLA 59,
62 (1975): "The nere filing of a notice of location for a trade and
nmanuf acturing site creates no rights inthe land.” (BEwhasis added.) See
al so Agnes Mayo Mbore (Gn Judicial Renand), 102 | BLA 147, 149 (1988); John
W Eastland, 24 1BLA 240, 244 (1976). FRather, the existence of any rights
inthe land, and thus a valid existing right at the tine of the Septenber
1973 wthdrawal , depended entirely "' upon the acts perforned i n occupyi ng,
possessing and inproving [the] land and their relationship to the
requi renents of |aw under which the settler seeks to obtain title,"" i.e.,
the initiation of qualifying use and occupancy under section 10 of the Act
of My 14, 1898, and its inplenenting regul ations. Mrgaret L. Katt, 23
IBLA at 62 (quoting fromVernard E Jones, 76 |.D 133, 137 (1969)); see
al so Agnes Mayo Mbore (On Judicial Renand), 102 | BLA at 149; John W
Eastland, 24 IBLAat 244, Alan D Hodge, 22 IBLA at 151; Hden L. Reese,
21 IBLAat 252; David G Mrrks, supra at 2. Wiere such use and occupancy
had not been initiated, no rights, and thus no valid existing right, arose,
regardl ess of whether the notice of location was duly filed wth BLM As
the Board also said in Mrgaret L. Katt, 23 IBLAat 62 n.3 (agai n quoting
fromVernard E Jones, 76 |.D at 137): "'[T]he acceptance for recordation
of anotice of Tocationis not a bar to a subsequent finding that, in fact,
no rights were established in the attenpted settlenent.'"

In another |ine of cases begi nning wth Kennecott Gopper, 8 | BLA 21,
31, 79 1.D 636, 641 (1972), the Board held that a T&Msite applicant, who
used and occupi ed land prior to a wthdrawal, but who did not file a notice
of location or application to purchase prior to a wthdrawal, did not have
avalidexisting right excepted froma withdranal of the land. That |ine
of cases was set forth and discussed wth approval in Ranstad v. Hodel , 756
F.2d 1379 (9th dr. 1985), aff'gin part, rev'gin part, Suart Gant
Ranst ad, 55 I BLA 223 (1981). 19/ See 756 F.2d at 1385.

19/ In Ranstad, the court upheld the Board s | egal concl usion that Ranstad
was not legally entitled to perfect a T&Msite clai mbecause, even though
he had established a hunting and fishing canp and gui de servi ce on the
land, he did not attenpt to file his notice of location until a nonth after
the | and had been w thdrawn. However, it concluded, under the
circunstances of that case, that Ranstad was entitled to equitabl e

adj udi cation of his claim
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Wiet her a T&Msite claimant has a valid existing right depends not
only on whether it can be given credit for its use and occupancy predating
the wthdrawal, but al so on whether that use and occupancy conports wth
the statutory requi renents. See John W Eastland, 24 |BLA at 242; Donal d
J. Thomas, 22 IBLA 210, 211-12 (1975) (headquarters site); Donald R chard
dittenberg, 15 I BLA 165, 168-69 (1974) (headquarters site). In other
words, a claimant wll be deened not to have a valid existing right when,
even though it is engaged in qualifying use and occupancy, it has failed to
tinely file a notice of location. Ranstad v. Hodel, 756 F.2d at 1385, and
cases cited therein. Likewse, the sane is true when a clai nant has filed
anotice of location, but is not engaged in any qualifyi ng use and
occupancy prior towthdranal. No valid existing right is created nerely
by the filing of a notice of |ocation.

Judge Sneitzer's decision inthis case is not final on the issue of
use and occupancy because, when the Departnent di scovers that a pendi ng
public land grant may not be in accordance wth the terns and conditions
set forth by Qongress, the Departnent's authority to act to ensure that no
public land is conveyed to a party not entitled to receive that |and, so
long as legal title remains in the Gvernnent, is well-established, and the
Secretary is not estopped by principles of res judicata or finality of
admni strative action fromcorrecting or reversing an erroneous deci sion by
hi s subordi nates or predecessors. Knight v. Lhited Land Associ ation, 142
US 161, 178 (1891); Schade v. Andrus, 638 F.2d 122, 124-25 (9th dr.
1981); Ira Wissillie (Oh Reconsideration), 111 I1BLA 53, 57 (1989); lhited
Sates Hsh & WIdlife Service, 72 IBLA 211, 220-21 (1983).

Thus, even if we were to find that Judge Sweitzer's decision
specifical ly addressed the issue rai sed by Becharof's protest, that
deci sion does not constitute a bar to consideration of the nerits of
Becharof's protest. BLMhad an obligation to determine if Quild had
established a valid existing right to a T&Msite prior to the 1973
w t hdr awal .

However, we need not return the case to BLMfor its determnati on on
that issue or refer the case to the Hearings Dvision for a hearing on the
issue. The reason is that Guild had an anpl e opportunity to provide
evi dence of his use and occupancy in witten submssions to BLMand in oral
testinony at the hearing. In reviewng the record de novo, and taking as
true, Quild s evidence, which is nore contenporaneous than any that coul d
now be provided, we find, for the reasons stated bel ow that he did not
occupy, possess, or inprove any of the land clained by him to any degree,
at any tine before Septenber 20, 1973, the date of wthdrawal, and, thus,
did not establish a valid existing right to his T&Msite, which survived
the w t hdrawal .

Under section 10 of the Act of May 14, 1898, in order to be entitled
to a patent, the T&Msite clai nant nust be "in the possession of and
occupying public lands in Alaska in good faith for the purposes of trade,
nmanuf acture, or other productive industry,” and nust denonstrate that the
area clained by him not to exceed 80 acres, "enbraces [his] inprovenents *
* *
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and is needed in the prosecution of such trade, nanufacture, or other
productive industry.” 43 US C 8§ 687a (1994). In the words of 43 CF. R
§ 2562.3(d), a claimant nust showthat the land was, at the tine of
application, "actually used and occupi ed for the purpose of trade,

nmanuf act ure or other productive industry,” which, under Departnental
precedent, requires a bona fide comercial enterprise fromwhich he coul d
reasonabl y have hoped to derive a profit. See John C Phariss, 134 IBLA
37, 42 (1995); Lhited Sates v. Hodge, 111 IBLA 77, 86 (1989); Lhited
Sates v. Wird, 43 IBLA 333, 337 (1979); Lhited Sates v. Boyd, 39 IBLA at
330.

At the hearing, Quild testified, as follows, regarding his activity on
his T&8Msite fromthe initiation of his claim

Q [By M. Meachan} Regarding this particular T and Msite
for which you are an applicant, could you take ne year by year in
your activities on the site? And let's start, | assune, wth the
year 1972 when you assert that your occupancy began on that site?

A e of the things while | was witing and i n phot ography
and so forth, | got a job and qualified for -- as an assi stant
hunting guide, hunting and fishing guide. And | worked for
A aska Trophy Safaris. Qe of the parties that we had was at the
head of the Egegik Rver at the height of the caribou mgration,
and that was ny first look at that site at Becharof Lake.

The thing that inpressed ne nost, of course, was the utter
W | dness and the renoteness. The only way you can get to it is
tofly in. You cannot drive toit. Qonsequently there were very
few peopl e there. * * *

So after hunting on that piece of land in that area, | cane
into Anchorage. This was in '73. And it was after a w | derness
experience that 1'd had in 1973 in Amak, | kept thinking about
this piece of land there at Becharof. And so | went into the
| and of fice and requested an application to apply for a T and M
site.

* * * * * * *
** % And so | filled out ny application and did a netes and

bounds as was first described in ny application to settle on
t hat .

* * * * * * *

(kay. Follow ng your filing of the location notice in
1973, could you tell ne what occurred on the site in that year
or, if nothing further happened in that year, what happened in

19742
A  WIIl, | had occasion to be down there in King Sal non, in
the King Salnon area in 1973, and | nade an initial -- after
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| filed | nade the initial staking on the corners. Again, | was
guiding for Dennis Halrn}s, A aska Trophy Safaris. The corners
that | put in were, as described, four by four posts. * * *

Q kay. Wat did you do thenin'74? 0Od you visit the
sitein'74?

A Yes, | had sone hunters, and we canped on the site and
hunt ed.

Q You didn't have any physical facilities then?

A No facilities.

Q And what about 1975?

A It wasn't until 1977 that | built the actual facilities.
(Tr. 347-50.)

Thus, Quild admtted in his testinony that he pl aced no i nprovenents

on the land until 1977, having waited until he had obtai ned the necessary
funding. (Tr. 350-53, 355-56, 370, 425; see also Tr. 315-16.) Posting the

corners of a claimdoes not establish use and occupancy. Donald R chard
Qittenberg, 15 I BLA at 168.

Qild s testinony is consistent wth his Novenber 5, 1979, affidavit
submtted to BLMin whi ch he reported that he first discovered the subject
land in 1972, while enpl oyed by Harns as an assistant guide, and "spent * *
* fromQtober 1 to the 10th at the edge of what is now Becharof Canps.”
(AMfidavit, dated Nov. 5 1979, at 4.) 20/ He later conceived, during the
wnter of 1972-73, the idea for devel oping | and at the junction of Egegi k
R ver and Becharof Lake as the site of a coomercial enterprise. Id. at 7.

During 1973, the sumtotal of his activity on the subject |and was the
followng: "l canped and gui ded again for Dennis Harns in 1973 fromlate
August through Septenber * * *. Again just as in 1972, | hunted and fi shed
in the Becharof Canps area fromabout Qctober 1 to Cotober 10." 1d. 21/

20/ Bven if Quild had provided evidence of qualifying occupancy of the
site in 1972, which he did not, such evidence could not have been
considered under 43 CF. R § 2562.1(c). That regul ati on provides, in
accordance wth 43 US C 8§ 687a-1 (1982), that, unless the notice of
locationis filed wthin 90 days of the initiation of use and occupancy,
"no credit shall be given for occupancy of the site prior to filing of
notice in the proper office, or application to purchase, whichever is
earlier." Snce Qilddidnot file his location notice until July 1973, he
admttedly could not be given credit for any occupancy prior thereto.

21/ These representations track those nade by Quild in the June 30, 1978,
letter attached to his application.
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Qi ld s only use and occupancy of the land on or before Septenber 20,
1973, was for personal purposes. 22/ See Tr. 347-48, 349-50. Personal use
does not qualify as a productive industry under section 10 of the Act of
My 14, 1898, and its inplenenting regul ations. Thomas B. Gaig, 134 IBLA
145, 153 (1995) (headquarters site); Lhited Sates v. Beaird, 31 |BLA 203,
207-08, 209 (1977), aff'd, Beaird v. Andrus, No. F77-32 (D A aska June 11,
1979) (headquarters site); Kathleen M Shyth, 8 I BLA 425, 426-27 (1972)
(headquarters site); David G Mirks, supra at 1-2 (occupancy as fishing/

hunting canp).

There is no evidence that, prior to Septenber 20, 1973, Quild gui ded
soneone to the land for hunting, fishing, or other purposes or undertook
other activity as a part of his own bona fide business enterprise from
whi ch he derived i ncone, or that he otherw se conducted any sort of
productive industry on the land during that tine period. See Tr. 73-85,
122, 263.

Qi ld denonstrated that, on or before Septenber 20, 1973, the | and was
suitabl e for use and occupancy in connection wth a prospective busi ness
and that his sole activity, other than personal use, had consisted of
assessing its potential and formulating plans to that end. (Affidavit,
dated Nov. 5, 1979, at 7.) Such activity does not qualify as use and
occupancy under section 10 of the Act of Miy 14, 1898, and its inpl enenting
regul ati ons, which require that the land be actual |y used and occupi ed, in
sonme nanner, in connection wth a viable business. hited Sates v. Hodge,
111 I1BLA at 90; Lhited Sates v. Vérd, 43 IBLA at 337; Lhited Sates v.
Boyd, 39 IBLA at 331, Lhited Sates v. HIIl, 33 I BLA 395, 399-400 (1978);
Thelna S Butcher, 7 IBLA 48, 49-50 (1972).

Therefore, the record shows that Quild failed to denonstrate that he
was engaged in qualifying use and occupancy of the site in question, in
accordance wth section 10 of the Act of Miy 14, 1898, and its inpl enenting
regul ations, on or before the Septenber 20, 1973, wthdrawal. See Lhited
Sates v. Boyd, 39 IBLAat 329; Hershel E Gutchfield, A 30876 (Sept. 30,
1968), at 4. Thus, he did not have a "valid existing right" at the tine of
the wthdrawal, and he was thereafter precluded fromobtaining any rights
to the land under that statute. See John W Eastland, 24 IBLA at 244;
Alan D Hodge, 22 IBLA at 151-52; Hden L. Reese, 21 IBLA at 252; David G
Mrks, supra at 2.

[5] Qiild s asserts that any further Departnental adjudication of his
entitlenent under section 10 of the Act of Miy 14, 1898, and its

22/ There is the suggestion in the record that, prior to Sept. 20, 1973,
Qi I d nay have al so used and occupi ed the subject |and in conjunction wth
his enpl oynent as an assistant guide for Aaska Trophy Safaris. See, e.g.,
Tr. 347-48, 349-50. However, such activity was not qualifyi ng because he
was not conducting his own commercial enterprise, but nerely acting on
behal f of his enpl oyer.

147 I BLA 135

WAW Ver si on



| BLA 95-333

i npl enenting regul ations, to the 22-acre tract of land is effectively
barred, because he perfected his T&Msite claamwth the filing of his

pur chase application on June 30, 1978. @uild argues that he becane
"vested' wth "equitable property rights" at that tine, and thus entitled
to a patent of the land. He further argues that such rights "rel ated back"
to the date he filed his notice of location wth BLMon July 16, 1973,
before the Septenber 20, 1973, wthdrawal. ((pposition to Petition for
Say at 9; Reply Brief at 8.) @uild concludes, therefore, that even though
the Lhited Sates still holds legal title to the |and, BLMnow has only the
mnisterial duty of issuing hima patent. (SR at 16.)

Ve reject Quild s argunent. The wthdrawal attached to the | and pri or
to Quild s use and occupancy of his site. As we stated in Allan D Hodge,
22 |BLA at 151: "Were land wthin a trade and nanufacturing site is
w thdrawn for appropriation prior to its occupancy and possession for
pur poses of trade and nanufacture, the invalid cla mcannot be perfected. "

See also Ranstad v. Hodel, 756 F.2d at 1383. Thus, Qiild was not legally
entitled to perfect his claim

Havi ng determned that Guild did not establish any entitlenent to the
| and under the T&Msite |aw we need not address the question whet her any
conveyance of any land to himwoul d, wthout nore, conport wth either
section 106 of the NHPA or the NAGPRA  These i ssues have been rendered
noot .

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, Qild s notion
to dismss Becharof's appeal fromthe March 1995 BLMdeci sion i s deni ed;
the decision is reversed; and GQuild s T&8Msite application to purchase is
deni ed.

Janes P. Terry
Admini strative Judge

| concur:

Bruce R Harris
Deputy Chief Administrative Judge
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